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Decision re: J. S. Staedtler, Inc.; by Robert ?. Keller, Deputy
Cimptroller General.

Issue Area: Yederal Procurement of Goods anfdl Services (1900).

Contact: Office of the General Counsel: Procurement Luw II.

Budget Puanction: General Governaent: Other General Sovernment
(806) .

Organizatioa Concerned: General Serxvices Administration,

Authority: Buy American Aot (41 0.5.C. 10a-d)., P.%".R. (FPHR
101‘-1), para. 1"6-101,“,. F.P.H, 1-6.101 (h). B-183793
(1975). B=-182604 (1975). B-185681 (1976) . B-178046 (1973).
B~170908 (1971} . B-178377 (1973). S0 Comp. Gen. B. GSA
Supplemental Provision, art. 25,

Protester inserted references to its owvn model numbers
of fountain pens next to Governaeni's item deacriptions without
explanation in bid, contrary to clear warning that such wounld
violate specifications. GAO considered such insertion as
qualifications of bid, and the bid was rejected for
nonresjonsiveness. R>quirements of Buy American Certificatae 4ia
not justify such insertion. (Author/DIM)
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DIGEST:

Where IYB warned that unsolicited references to
model numbers would cause rejection of bid unless
conformity of off- ‘red items to specific-tionas was
clear from bid or ucconpanying papers, rejection
of low bid with referénces to manufacturer's
model numbers without explanation was propar.
Representations required under Buy American
Certificute do'not justify insertion of manu-
facturer's aodel numbers alsewhere in bid.

-

| . J.8. B:aedtler Inec. (Stncdtler) proteutl the

' rajaction of 1its bid submitted Iin renponse to an
invitation for bids (IFB No. FPOO-E2- 49020 A) 1issued by
tha General Services: Administration (GSA) to procure
technical fountain pens. Staedtler's bids for various
items were rejectred bacaule the firm 1naerted references
to 1ts siodel numbers :sich as "MARS 700 045 Technicai
Pen (Size 1)" next to the Governmeat's item descriptions

‘ foxr which pricés wete requestéd. Staedtler's bid other-

’ wise contained no cxpteasion that izs model numbersa

i . !F' ¢oaformed to the specifications ané there were no

descriptions accoupaaying the bid. GSA rejectaed the
bid as nonresponsive and considered such insertions as
i . i qualifying the bid and & violation of Article 25 of the
GSA Supjplemental Proviasions. This article reads as
followa:

/|
"25. UNSOLICITED SAMPLES, DESCRIPYIVE
LITERATURE, OR BRAND NAME REFERENCES

1 "Whers procurament is effected under
spacificetions or purchzse descriptions
(other than 'brand name or equal') and

tas Government does not apecifically re-
quest bid samples, deacriptive licterature,
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B-188439

or references to brand names, modela, or
part numbevrs an an integral part of the
bid, bids vhich are accompanied by any
of the foro;o;nn will be rejected unless
it {5 clear from the bid or accompanying

i:';n.?,u.mrfrm.g.petc that the samplze, deascriptive

11tctature, or references to brand names,
wodels, or part numbers are not intended

to qualify the bdid and that the bidder
proposes tvo furnish items fully in accord-
ance with the specifications or purchase
descriptions. Where cffers contagin unsoli-
cited .material such as samples, descriptive
literature, or raferances to brand names,
models, or part numbery, the Unvernment
will not be reqponsible in any way for
determining whe:hox the iteme which are
offered meet the Governnea:'l requirements
set forth in the npplicahle specificationn
or pu-chase dencriptious.‘ .

'Staedtlar contendn that the toforencns to its model
aurbers were not intlnded to qualify the bid in any way
and that the 1nsartad words were & nscesdary cross-
reference to itl response to the Buy American 'Certificate
(paragraph 7, Standard Fora 33) wvhere it identiflad by
brand name, th. end productl to be produced oucuide the
United States. Staedtier points but that Federal Procure-
ment. R.gulationn (FPR) 8§ 1-6.101(a) which defines “end
products" for purposes of the Buy American Act, 41 U.S.C.
] 10a d, states "* ®* % Ag to a given contract, the and
produc:n are the items to be delivered to the Government."
Staedtler concludes thatr "a listing of the items to bhe
delivered to the government which ia expressed in terms
of brind nanns, models and pnrr numbers is directly
rolponuive to the language quotad nbave, that it logically
follows that listing a braud name in ruaponse to the
requirements of the Buy American Act cannot fairly be
construed as "ursolicited" refcrl: - for purposes of
Article 25 and that, by virtue of the Buy American Act,
Article 25 has no application to Staedtler'’s bid. 1In
addition to inserting the bsrand name in its Buy American
Ccrtificata. the prorester rontends 1its references to
various modei numbers next .o the Government's descrip-
tions in the priring schedule was intended to cross-
referance its Buy American Certificate.
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We ate not persuaded thut the ;raferences to the
bidder’'s model numbars we:e wot intended to qualify tha
bid. The Buy Amarican Certificate does not require or
solicit identification by model numbers o! excluded end

g : '”‘“’“-pu.ductl and, in :any event, it vas not nnclllnry to

L .

ctéss-refarance the certificate by referencing the manu-
facturer's model numbers alsevhere, Identitication for
purposes of the ‘Buy American certification can be accom-
plishaed in a number of ways which are consistent with
the requiresments of Articlis 25. For .xnnple, in this
case, the word "all" wovld have been appropriate becauss
each item Ligd wvas forei!n-‘ Ihe refarence to the MARS
brand name in tha Buy Aderican Certificate merely indi-
cates that the. end ntcdv%t will be foreign made. The
certificate does not. aidreau -tha issue of vhether the
end ‘itam conforms :o Upecificltion. Horaov.r, assuming
arguendo, that a hiddur cquld ptoporly idantify excluded
end products in 1its Buy American Certificste by referrinj

‘'to its own model nunberl, 'we see no rellonlble basis upon

which 1t could be conténded that’ the express warning in
Articlae ‘25 concerning brand name réferences would become
inapplicable- to. such_ refcrcncea elsevhara, such as in
the price schedule. : T -

"

. This Office hna frecuently held that the unnolicited
lilting of a nodel nnnber in a bid creates an initial
ambiguity. Abbott Laboratories, 8~183799, September 23,

‘1975, 75-2 CPD 171; Lift<Power, JInc., 'B-182604, Jinuary 10,

1975, 75-1 CPD 13; 50 Comp. Gen. 8 (1970). In such a
case, 1: 18 not clear whether the bidder is offering to
supply 'the required item in complete conforuance with the
specifications or is merely offering a similar item which
may or may not confdorm to the apecificarions. Unless it
is shown: that the model numbers refer to parts which coa-
form to the specificatious, the bid must be rejected as
an awbiguous bid.

Tho question of telponlivenuss céncerns whethar
a bidder bax ‘unequivocally offered to provide the
requested itemy in total conformance with the terms and
specifications\of the IFB. Sentinel Electronics, Ine.,
8-185681. June 24. 1976, 76-! CPD 405. This determina-
tion “sist Le made from the bid document as of the time
bid .. are received. A limited exception to this rule
he evolved in that the Government may refer to published
coanercirl literature if it 1is avajilable to the Govern-
ment prior to bid opening 3nd indicates conformity of
the {tem offered to the specifications. B-178046,

July 25, 1873. .
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In this case, hovever, by tha terms of Arcicle 25
of GSA Form 1424, GSA apprised bhidders of the consequeancas
of including in their bids unsolicited information with-
out further clarification and warned that the Governssnt
vould not be responsibdble in any way for detarmining
“ulrwrher tae offered items conforled to the specificationnms,

S:acdtler contends thlt decisions of this O0ffice
have held that Article 25 is inoperable where, prior
to did opening, published commearczial literature was
publicly available or the contracting of{icer had
material available from’ which conformity of the offered
part to the specification could be ascertained. How-
ever, in three of the decisions (B-170908, March 5,

1971; B~178346, July 25, 19733 Sentinel Electronics Ingc.,

.supra.) there is no dilcullidn of,Article 25. While

the record of B-178046 indicates thlt Article 25 was
included in the soli¢itation; the pritest wvas denied

on the grouads that the contracting offiear did not

have material - dnuc:tp:ive of the.model nunbern listed

and that, in any eveant, ‘such lnterinl wvould not have
conclusively .hown conformance to the lpncification
without assurante *“uat 'the protester's model had nor

besn modified since_puhlicatipn of the material Wo
believe that this .case does not stend for the propon*tion
that the contracting officer, in the 1ight o Article 25,
nust locate 4nd examrine any published material des~iibing
the protester's model numbers. Similarly, the fourth
case cited by Staedtler (B-178377, July 25, 1973) which
discussed Article 25, lupportu the view that Staedtler's
bid vas properly rejectad becaucs we denied the protest
concerning the rejection of the bid seven though the agency
did so without maxking any attempt to datermine from other
available evidence whether the items referenced in the
bid conformed to the Government's purchase description.

In our opinion Article 235 clearly reflects that
GSA inténded that the burden of determining whether an
item conforms to the specificntion rests upon the biddar
and not upon GSA. Under these conditions, we believe
that GSA was not raquired to locate and examine for
purpose of determining compliance with the specification
the publishead matsnrial which Staedtler asserts had been:
distributed during 1975 and 1976 to GSA offices throughout
the country including the office conducting this procure-
ment.
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In aiy ;vent. conceraing the matarial available
for reviev in this case, th: protester contends only
that it shows compliance with the general description
b et df the item in GSA's supply catalog. It doss not con-
v.L, "TI!U"thnt complete compliance with the detailed speci-
fication referenced in the solicitation could be
determined from the material available to the contracting
officer. We therefore conclude that the protestar's
bid may ba rejected us ambijuous.

Accordingly, this protest is denied.
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nqw, Comptroller General
tr .of- the Unitcd States

LN e T e
) r-"f“‘_,--" -





